¢/) WAYS THE SEND PROPOSsALS REDUCE EHCP LEGAL RIGHTS

I THE RIGHT TO SUPPORT BASED ON THE CHILD OR
YOUNC PERSON'S INDIVIDUAL ASSESSED NEEDS

The Government plans to weaken the right to provision to meet
individual assessed needs by making eligibility and support depend on
standardised support layers and Specialist Provision Packages

5 t-ﬁ z THE RIGHT TO HAVE SPECIAL EDUCATIONAL PROVISION
Al SPECIFIED IN A LEGALLY ENFORCEABLE EHCP.

The plans say while the setting must deliver “the educational offer”, the
provision currently set out in an legally enforceable EHCP will move to an
Individual Support Plan (ISP) that cannot be appealed, only complained about.
The LA picks the provision “category” and the school decides how to deliver it,
with no legal challenge to what’s offered or delivered.

THE RIGHT TO ENSURE THAT THE LOCAL AUTHORITY [
SECURES EVERY PROVISION SPECIFIED IN AN EHCP

The proposals remove the current section 42 duties to both specify uru:i to
secure the provision in an EHCP’s section F. It replaces it with duties concerned
with access to support and sufficient funding.

S ” THE RIGHT TO INDIVIDUALISED PROVISION, NOT
LIMITED TO A STANDARDISED PACKACGE (SPP)

The plans restrict the right to individual provision, tying EHCP eligibility to a
standardised “Specialist Provision Package” for a defined cohort. The LA
chooses the SPP category, which determines the possible placements. It seems
the school can deliver what it wants from the SPP—whether that meets needs
or not. It can change the provision without risk of parental challenge. -
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5 THE RIGHT FOR PARENTS € YOUNG PEOPLE TO BE CONSULTED o, — et
BEFORE PROVISION AND PLACEMENT DECISIONS ARE MADE —._ﬁ’

The plans weaken family rights to participate before decisions are made, by
choosing the SPP and placement before the EHCP is developed.

6 THERICHTTO AN EHC NEEDS ASSESSMENT ‘ o
UNDER THE CURRENT LECALTHRESHOLD b

The plans change the current threshold for an statutory assessment that’s
existed for around 30 years, before EHCPs. It risks narrowing access to a
“category” even though an appeal against refusal is retained

The proposals change the current right to an EHCP for children & young people
assessed as requiring special educational provision, to those with “severe and
complex” needs, for which there is no current definition.

Once assessed, the plan is to change the law so “only those who require a _‘Q
Specialist Provision Package will need an EHCP." —

8 THERIGHT TO CHALLENGE INADEQUATE DESCRIPTIONS OF A CHILD'S
NEEDS AND THE PROVISION IN AN EHCP AS SEPARATE POINTS

The plan removes separate appeal rights for Section B, the description of a
child’s SEN, and Section F, the provision to meet those needs. It will only allow
their appeal where relevant to an SPP or placement, to help LAs decide whether
and what SPP or placement might be required.

m‘ 9 THE RICHT TO CHALLENGE ANNUAL REVIEW DECISIONS,
._._.;iﬁ. AS ARS WOULD BE PUSHED TO THEEND OF A KEY STACE

The plans change EHCP annual reviews for school-aged pupils, to end of key
stage reviews. Parents could still request an early review, if the LA agrees. Early
Years and Post-16 annual reviews remain. However, as the daily provision would
be in the ISP, it’s unclear how an appeal might work. Additionally, the setting
itself can review the ISP whenever it wants with no legal route of appeal by the
parent/carer, only a potentially lengthy complaints process.

THE RIGHTTO AN EHCP WITHOUT FIRST MEETINGC AN

UNDEFINED "COMPLEX NEEDS" THRESHOLD

THE RIGHT TO REQUEST A PARTICULAR SCHOOL,

COLLEGE OR OTHER SETTINCG.

The proposals limit the current right to request a particular setting. Instead,
there would be a list of schools the LA thinks could deliver its chosen SPP. The
family could request another setting able to deliver the package.
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” Loss OF EXPECTATION THAT EHC NEEDS ASSESSMENT SHOULD INFORM
SPECIALIST PROVISION, BEFORE PLACEMENTIN A UNIT OR BASE

In practice, almost all pupils in a mainstream base have an EHCP. It’s not
written in law, so technically not an “absolute duty” but those who don’t are
usually awaiting one. The plans downgrade “Inclusion Bases” to the
“Targeted Plus” layer, so schools can move pupils in when they want without
an assessment of need. It risks routine placement in the wrong provision, or
alongside others with vastly different needs. Bases could become “dumping
grnunds” for children mainstream classes don’t want.

'S‘ ,2 THE RIGHT TO APPEAL AN UNSUITABLE PLACEMENT

The proposals expand the LA’'s power to bar families’ preferred placement, on
the grounds of “efficient education of others” and new value-for-money tests.
The parent will not be able to appeal.

LOSS OF THE TRIBUNAL'S RIGHT TO NAME THE SETTING THAT’S BEST

FORTHECHILD’S NEEDS

The plans remove the SEND Tribunal’s power to name the most appropriate
placement. The LA can only be directed to “reconsider” its decision, removing
any binding Tribunal remedy to secure the most appropriate setting. What is
“appropriate” will be based on a setting's ability to deliver the LA-decided SPP,
instead of the learner’s individual needs. It puts the system, not the child, at the
centre, the opposite of the current law.

’ll THE RIGHT TO EOTAS WHEN SPECIAL EDUCATIONAL
PROVISION IN A SCHOOL WOULD BE INAPPROPRIATE

Currently, Education Otherwise Than At School (EOTAS) is for children with an
EHCP, where education in a school would be inappropriate. The plans narrow
this to those assessed as having severe and complex needs; and where the LA
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agrees they need EOTAS

’ -~ THERIGHT TO HAVE BESPOKE EOTAS PROVISION,
RATHER THAN RESTRICTED TO AN SPP

EOTAS would depend on the child fitting an SPP category, instead of if they can
access school. The LA names a category-based placement. The setting chooses
the EOTAS provision, if any, and oversees its delivery and quality, regardless of
its expertise to do so. Parents face forcing their child into a setting or risk
prosecution for non-attendance. New rules in the Children’s Wellbeing &
Schools Act require LA permission before deregistering from a specialist setting

’6 THE RIGHT TO MEANINGFUL PARENTAL INVOLVEMENT IN .,-"'
CHOOSING SUITABLE EOTAS PROVISION ml

Linked to 15. the proposals weaken parents’ and young people’s influence
over suitable EOTAS provision, passing management of the arrangements
from the LA to the named setting. Parents often source the provision their
child can manage, and if agreed, it’s added to the EHCP. These plans hand
all decisions to the setting with potentially no parental say or involvement.

] THE RICGHT TO APPEAL WHEN EOTAS 1S REFUSED

The proposals take away the family’s right to appeal when the local authority
refuses to accept that a child needs provision outside of a formal setting. For
families whose children need this, it is a massive loss as EOTAS is often only
won on appeal

,' THE RIGHT TO APPEAL WHEN EOTAS IS CHANGED {&9

If the local authority decides to change the out-of-school provision that has
been agreed, at any time, the family will not be able to appeal. Presumably, this
is because the day-to-day provision is now in the Individual Support Plan (ISP),
which have no appeal rights. Only the SPP category itself is appealable.

’5 THE RIGHTTO APPEAL WHEN EOTAS IS REMOVED

The plans also scrap the right to challenge a decision by the LA or named school
to cease EOTAS arrangements. So even if a family is approved for EOTAS and the
setting organises it, it can be taken away at any moment. The parents must
then make the child attend or face prosecution.

The family can only seek redress via a complaint to the school or an expensive
disability discrimination case.

/' THE RIGHT TO SECURITY OF CONTINUED EOTAS PROVISION FOR

YOUNGER CHILDREN WHEN THEY REACH SECONDARY ACE.

These plans would hit from 2030, meaning younger primary children with EOTAS
face compulsory reassessment at the end of KS2. This would remove continuity
and security and increase stress at the prospect that established arrangements
will not continue.



